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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

JUAN RAMON TORRESet al,

Plaintiffs,

VS. CIVIL ACTION NO. 4:09-CV-2056

SGE MANAGEMENT LLC, et al,

w W W W W W W W

Defendants.

MEMORANDUM OPINION AND ORDER

INTRODUCTION

Pending before the Court is the plaintiffs’, Jdamres and Eugene Robison (collectively,
“the plaintiffs”), motion for class certificationupsuant to Rule 23 of the Federal Rules of Civil
Procedure (Docket No. 121). Also before the Cosithe defendants’, SGE Management et al.
(“the defendants”), response (Docket No. 129) dred gdlaintiffs’ reply (Docket No. 134). On
November 6, 2013, the Court heard oral argumentraceived expert testimony on the relevant
issues. Having carefully reviewed the parties’ sigsions, the record and the applicable law, the
Court finds and concludes as follows.
. FACTUAL BACKGROUND

Ignite, the marketing arm of Stream Electric, isetailer of electricity and natural gas
services that conducts its sales through a systemhich independent employees (known as
independent agents, “IAs”) make sales to custoraedsrecruit individuals to become new IAs.
The plaintiffs are former 1As. Premised upon thetperiences in that capacity, they bring this
suit, alleging violations of 42 U.S.C. § 1962(c)d&l), the Racketeer Influenced and Corrupt

Organizations Act (“RICQO”"), by the defendants.
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Under Ignite’s business structure, which the deéets describe as multi-level
marketing, IAs are categorized in one of multiplers. An 1A begins his tenure with the
company as an “associate” and works his way ingiéni tiers by selling energy accounts and
recruiting new IAs. An IA can sell energy accounts commercial entities (Commercial
Compensation Plan) or households (Residential Cosgi®n Plan). An IA’s pay varies
depending on how many IAs he recruits, the numlbesates he makes, the entity making the
purchase (commercial or residential) and the s#léss recruits.

The manner in which an IA may make sales or regsuighly circumscribed by Ignite’s
Policies and Procedures and Training Workbook, loéttvhich are among the initial materials
provided to all 1As. Before IAs begin recruitindiely are trained and provided with approved
marketing materials to use when meeting with paaémnécruits. 1As are encouraged to do live
presentations of the Ignite business opportunitsetouits, and ideally, take the recruit to a live
public presentation, put on by Ignite or an experés IA.

After their tenure with Ignite, the plaintiffs hrght this suit, naming as defendants
various business entities associated with Ignité, @rtain employees of Ignite. In this suit, the
plaintiffs assert that Ignite is an illicit pyrams&theme run by the defendants, the operation of
which violates RICO. They claim mail fraud and wiraud as the predicate RICO offenses.

The plaintiffs allege that they were injured by thefendants’ operation of the pyramid
scheme because they lost money as a result of legdis—the $329 sign-up fee and any
monthly payments for the Ignite “homesite” (i.ergmnal website) was greater than the pay they
received from Ignite for working as IAs. The plafifst seek to certify a class composed of the
236,544 1As who have lost money as a result of dbeendants’ operation of the pyramid

scheme.
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[11. LEGAL STANDARD

“To obtain class certification, parties must satisRule 23(a)’'s four threshold
requirements, as well as the requirements of R&(B)2L), (2), or (3).”"Maldonado v. Ochsner
Clinic Foundation, 493, F.3d 521, 523 (5th Cir. 2007) (citiAgrchem Prods., Inc. v. Windsor,
521 U.S. 591, 613-14 (1997). This is not a pleadixercise; the party seeking certification must
affirmatively establish that the proposed classtm#é® requirements of Rule 23e Wal-Mart
Sores, Inc. v. Dukes, 131 S.Ct. 2541, 2551 (2011) (“Rule 23 does nbfa¢h a mere pleading
standard.”).

Before certifying a class, the court “must condactigorous analysis of the Rule 23
prerequisites.”M.D. ex rel. Stukenberg v. Perry, 675 F.3d 832, 837 (5th Cir. 2012) (internal
citation omitted). In conducting that analysis “sstimes it may be necessary to probe beyond
the pleadings,” and the court may need to evaltthie merits of the plaintiff's underlying
claims.”Wal-Mart, 131 S.Ct. at 2551.

V. ANALYSISAND DISCUSSION

The Court begins its analysis with an evaluatioRole 23(a)’s requirements.

A. FRCP23(a)

The four requirements of Rule 23(a) are generakyerred to as numerosity,
commonality, typicality and adequacy.

I Numerosity

Rule 23(a)(1) requires the class to be so numetbas joinder of all members is
impracticable. The plaintiffs seek to certify asdaof 236,544 people. The defendants do not
challenge certification on this basis. The Courtd§ the proposed class to be sufficiently

numerous to satisfy Rule 23(a)(1).
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ii. Commonality

Rule 23(a)(2) requires that there be questionlwfor fact common to the class. The
plaintiff must “demonstrate that the class memblease suffered the same injuryWal-Mart,

131 S.Ct. at 2551quoting General Telephone Co. of Southwest v. Falcon, 457 U.S. 147, 156
(1982)), and that “the claims of every class mendsgrend upon a common contention that is
capable of classwide resolutiorSfukenberg, 675 F.3d at 838 (quoting/al-Mart, 131 S.Ct. at
2551). In other words, the contention must be tafrsa nature that determination of its truth or
falsity will resolve an issue that is central te thalidity of each one of the claims in one strbke.
Id.

The plaintiffs assert that the injury suffereddach class member was the net loss after
the $329 initial sign-up fee to acquire the Igtitesiness opportunity and any monthly fees paid
to maintain their Ignite homesite. They argue tihare are a multitude of common questions,
including: whether the defendants have formed adR#édterprise; whether the defendants have
engaged in a scheme to defraud as defined in 18U81341(a); whether the defendants used
mail or wire services to effectuate their allegedlggal conspiracy; whether the defendants
multi-level marketing scheme was devised and impleied as a facially illegal pyramid
scheme; whether the class members have collectpesiy harmed by the defendants’ activities;
and so on. The plaintiffs contend that these commagstions will generate common answers
that will help resolve this litigation.

The defendants argue that Robison’s pursuit ofGbenmercial Compensation Plan is
fatal to class certification because his claim doatspresent a question in common with most of
the class. This is so, they assert, because thisputed fact is that the vast majority of 1As

pursued the Residential Compensation Plan. Thendafgés contend that whether the
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Commercial Plan is a pyramid scheme is a sepatastign from whether the Residential Plan
is a pyramid scheme. Because the lead plaintifisdogt have this fundamental question in
common with the great majority of the class, thieddants argue that commonality is not met.

In reply, the plaintiffs argue that “the existengkthe pyramid revolves around the
legality of the system in toto, not whether a petage of the 274,000 people who signed up
intended to sell to their friends, their neighbding local business owner, or elsewhere.”

In the Court’s view, the gravamen of the plaistiftomplaint is that the defendants, with
use of the mails and wires, operated an illegahpyd scheme through which they defrauded the
class members. The questions outlined by the [ffsimire central to the validity of all the class
members’ claims and the resolution of those questieould determine the validity of the claims
in one stroke. The defendants either did or didfoioh a RICO enterprise; they either did or did
not engage in a section 1341(a) scheme to deftheg;either did or did not use mail or wire
services in the course of the scheme; they eitieerod did not operate an illegal pyramid
scheme; the operation of that scheme either dididrnot harm the class members. Those
guestions will generate answers common to the ;cthey do not turn based on the individual
class member considered. The Court is satisfiedthiwse answers will drive the resolution of
this litigation. Accordingly, the Court finds thedmmonality is met.

iii. Typicality

Rule 23(a)(3) requires that the claims of the espntative party be typical of the claims
of the proposed class. Typicality is satisfied whenrepresentative plaintiff's claims arise from
the same event or practice or course of condudtdghvas rise to the claims of other class

members, and if his or her claims are based orséimee legal theorySee 7A Charles Alan

! Tellingly, the Court has been pointed to no evigetand finds none) that an IA who intended totsell
commercial entites actually locked himself intotttiacision and could not later begin selling to $eholds.
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Wright & Mary Kay Kane, Federal Practice & Procesllf 1764 (3d ed. 2005%ee also
Archdiocese of Milwaukee Supporting Fund, Inc. v. Halliburton Co., 2012 WL 565997, at *2
(N.D. Tex. Jan. 27, 2012) aff'd sub norica P. John Fund, Inc. v. Halliburton Co., 718 F.3d
423 (5th Cir. 2013) cert. granted, 134 S. Ct. 6365( 2013).

The defendants argue that because Robison putise€tbommercial Compensation Plan,
while the vast majority of IAs pursued the Residd@n€Compensation Plan, his claim is not
typical of those of the rest of the class. For td@sons previously discussed, the Court rejects
this contention. The Court finds that the claims$haf representative plaintiffs are typical of those
of the proposed class. The representatives, likeclass members, allegedly suffered an
economic loss as a result of their unwitting pgsaton in an allegedly illegal pyramid scheme.

iv. Adequacy

Rule 23(a)(4) requires a determination that theresentative party will fairly and
adequately protect the interests of the class. [anpff must show that plaintiff's counsel has
the zeal and competence to represent the classthahdhe proposed class representative is
willing and able to take an active role in conirall the litigation and protecting the absent class
members.”ld. at *2 (citing Berger v. Compaq Computer Corp., 257 F.3d 475, 479 (5th Cir.
2001)). The 23(a)(4) inquiry also serves to uncowenflicts of interest between the
representative plaintiff and the proposed cl8ssger, 257 F.3d at 480.

Counsel for the plaintiffs have extensive experé&em class action litigation that makes
them well-qualified to represent this class. Furtlteunsel have invested significant time and
resources in this litigation, and shown themseleebve zealous advocates. The plaintiffs are
prototypical 1As, willing to take an active role aontrolling the litigation and protecting absent

class members, as evidenced by obtaining revefsal adverse determination on a dispositive
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motion. Finally, the Court knows of no conflict ofterest between the plaintiffs and other
members of the putative class. Therefore, the Gmds that adequacy is met.

Having concluded that the Rule 23(a) requiremanésmet, the Court now turns to the
23(b) inquiry. The plaintiffs seek certificationder 23(b)(2) and (3).

B.  FRCP 23(b)(2)

Certification under Rule 23(b)(2) is only availahthen the party opposing the class has
acted or refused to act on grounds that apply @éigdo the class, so that final injunctive relief
or corresponding declaratory relief is appropriaspecting the class as a whole. The focus is
“on the defendants’ alleged unlawful conduct, naot mdividual injury.” Rodrigues v.
Countrywide, 695 F.3d 360, 362-63 (5th Cir. 2012). Certifioatiunder 23(b)(2) is not
permissible “when each class member would be edtith an individualized award of monetary
damages.”"Wal-Mart, 131 S. Ct. at 2557. However, where the requestedetary relief is
incidental to the requested injunctive or declarat@lief, certification may be propeld. at
2560 (discussing the exception recognized by tli Eircuit in Allison v. Citgo Petroleum
Corp., 151 F.3d 402 (5th Cir. 1998) and declining tochethe issue)see Allison, 151 F.3d at
413-15 (explaining the exception and its underlyiaigonale).

Although in limited instances a party may seethbojunctive and monetary relief under
rule 23(b)(2), “certification under [the provisiors]| appropriate only if members of the proposed
class would benefit from the injunctive relief theguest.”In re Monumental Life Ins. Co., 365
F.3d 408, 416 (5th Cir. 2004). As such, “the qustvhether the proposed class members are
properly seeking such relief is antecedent to thestion whether that relief would predominate

over money damagedd.
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The plaintiffs seek an order enjoining the defensldrom continued operation of the
alleged pyramid scheme and any further engagememtlawful, fraudulent or deceptive acts.
The defendants argue that the plaintiffs do notehstanding to request injunctive relief, and
even if they did, certification under 23(b)(2) mproper because the claim for money damages
predominates over the claim for injunctive relief.

The Court agrees with the defendants that the tiffaimo not have standing to seek an
injunction. A party seeking injunctive relief mustemonstrate either continuing harm or a real
or immediate threat of repeated injury in the fatuGrant ex rel. Family Eldercare v. Gilbert,

324 F.3d 383, 388 (5th Cir. 2003ke also Howard v. Green, 783 F.2d 1311, 1313 n.2 (5th Cir.
1986) (“Past exposure to illegal conduct would imoitself show a present case or controversy
for injunctive relief ... if unaccompanied by angepent adverse effects.”) (citihgs Angeles v.
Lyons, 461 U.S. 95, 102 (1983)). By the terms of the plaint, it is clear that any harm the class
is alleged to have suffered occurred in the pdserd is no allegation of present adverse effects
or a threat of future harm to the class members.

Rule 23(b)(2) certification is “inappropriate whtare majority of the class does not face
future harm.”Maldonago, 493 F.3d at 525 (citingolin v. Sears, Roebuck & Co., 231 F.3d 970,
978 (5th Cir. 2000)). Where, as here, not a singéenber of the putative class of over 200,000
faces present adverse effects or a threat of ftare, 23(b)(2) cannot be the means by which

the class is certified, and the plaintiffs mustd@sewheré.

2 That an injunction would prevent potential IAsrfrdbeing duped by the alleged pyramid scheme i®ahoment;
those potential I1As are not members of the propotess.

% The Court notes that the plaintiffs have spedifjo@quested injunctive relief and not declaratreljef. (Docket
No. 60, Second Am. Compl. at 13 1 e). Because thetQvill not read into the complaint what is nbete, whether
the plaintiffs could properly request declaratazljaf has not been considered. Further, becaus@db# finds that
the plaintiffs do not have standing for certificatiunder 23(b)(2), the Court does not decide whetteerequested
monetary relief is incidental to the request fquittive relief.
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C. FRCP 23(b)(3)

Class certification under Rule 23(b)(3) is onlyagable when common questions
predominate over any questions affecting individilass members, and when class resolution is
the best means of fair and efficient adjudicatibthe controversySee Amchem 521 U.S. at 615
(quoting Fed. R. Civ. P. 23(b)(3)). “The predomicarninquiry is more demanding than the
commonality requirement of Rule 23(a) and requa@srts to consider how a trial on the merits
would be conducted if a class were certifieMaldonado, 493 F.3d at 525. The focus is on
whether the proposed class is “sufficiently cohegiv warrant adjudication by representation.”
Amchem, 521 U.S. at 623. “[T]he superiority analysis regsi an understanding of the relevant
claims, defenses, facts, and substantive law preden the case.KMaldonado, 493 F.3d at 525.
Economies of time, effort and expense, and the ptiom of uniform decisions as to persons
similarly situated, without sacrificing procedufalrness, are important consideratiofse Fed.

R. Civ. P. 23(b)(3), 1996 Amendment, Advisory Cortted Notes.

Because the 23(b)(3) inquiry requires the Courtdasider how a trial on the merits

would be conducted, the Court begins with an exatian of the plaintiffs’ RICO claim.
I RICO Substantive Law

Any person injured in his business or propertyré&gson of a violation of section 1962
can bring a civil cause of actiofee 18 U.S.C. § 1964(c). To prove a violation of settio
1962(c) or (d), a plaintiff must establish threeneénts: “(1) a persérwho engages in (2) a

pattern of racketeering activity3) connected to the acquisition, establishmeandact, or

* A “person” is an individual or entity capable afltling a legal or beneficial interest in prope@ge Whelan v.
Winchester Production Co., 319 F.3d 225, 229 n.3 (5th Cir. 2003).

® “Racketeering activity” is any of the predicatésagefined in 18 U.S.C. § 1961(1), which includesilfraud and
wire fraud.
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control of an enterpri§¢ . Paul Mercury Ins. Co. v. Williamson, 224 F.3d 425, 439 (5th Cir.
2000) (quotingDelta Truck & Tractor, Inc. v. J.I. Case Co., 855 F.2d 241, 242 (5th Cir. 1988)
(emphasis omitted, footnotes added). The personemigages in the racketeering activity must
be distinct from the enterprise, and the enterpmsist be distinct from the series of predicate
acts that constitute the racketeering actiMitly.For a plaintiff to prevail in a civil RICO action
alleging mail and wire fraud, he must “establisloqpmate cause in order to show injury ‘by
reason of’ a RICO violation.Bridge v. Phoenix Bond & Indem. Co., 553 U.S. 639, 654 (2008).
Proximate cause is a flexible concept—not a blagtket rule—that demands “some direct
relation between the injury asserted and the iopsiconduct allegedId.
ii. Contentions of the Parties

The defendants argue that certification under RaI@)(3) is improper because common
guestions do not predominate over questions affgcindividual class members. More
specifically, the defendants contend that the pféncannot establish proximate cause, on a
classwide basis with classwide proof, that eacthefnearly 250,000 proposed class members
over the course of many years were defrauded bgdfendants. Instead, the argument goes, to
establish proximate cause, the plaintiffs will haweintroduce individualized evidence as to
which alleged misstatements each IA read or heard,the extent to which that misstatement
induced him to join Ignite.

The defendants also argue that to the extent #ss cklies on the pyramid scheme claim
SO0 as to establish classwide proof based on ewdefc‘whether the Compensation Plan

emphasized recruiting over customer gatherinthe deficiency is still not cured. (Docket No.

® An “enterprise” is “a group of persons or entitissociating together for the common purpose céging in a
course of conduct.Whalen, 319 F.3cdat 229 (citingUnited Statesv. Turkette, 425 U.S. 576, 583 (1981)).

" The defendants maintain that this is not the stehtly which the legality of a multi-level markagiplan is
determined.
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121, PlIs.” Mot. for Class Certification, App. IEX. 2 at § 15). Because of the regular promotion
activities conducted by Ignite, the economic inosrd of the Compensation Plan vary wildly
among the class members, depending on when theyrgelAs. The defendants argue that even
under the plaintiffs’ proposed legal standard, dhewer to whether the defendants operated an
illegal pyramid scheme could be different for ed8hdepending on the promotions available
when he enrolled.

In sum, the defendants argue that without indiviided proof, the plaintiffs will not be
able to establish proximate cause between thetedsmjury and alleged RICO scheme, and
because questions affecting individual class mesdl predominate over common questions,
the proposed class is not eligible for (b)(3) ¢edtion.

The plaintiffs, citingBridge, assert that first-party reliance is not necessarpring a
civil RICO claim predicated on mail or wire frauaihd therefore, they will not have to submit
individualized evidence as to each IA. They ardwa proximate cause in this instance is akin to
a fraud-on-the-market scheme in which it can bematly inferred that the enticement to invest
(i.e. the representations made by the defendaatsighite is a lucrative financial opportunity)
was acted upon by the purchasers of the worthlestupt (i.e. the 274,000 IAs). The plaintiffs
allege that every IA signed the Policies and Prooes] which requires each signatory to
acknowledge that he was given and read the matesfédred by the defendants. They further
allege that the defendants require 1As to use aplyroved marketing material when recruiting
new IAs. Thus, they argue, the existence of 274)8@0s circumstantial evidence of classwide
reliance (and thus proximate cause) on the defésdamsrepresentations. Accordingly, the
plaintiffs maintain, no individual class member dedestify about which particular

misrepresentation induced him to sign up as an IA.
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iii. Analysis

In Bridge, the Cook County Treasurer's Office auctionedafious tax liens, and the
plaintiffs alleged that the defendants circumvertteglrules by filing false attestations with the
Treasurer’s Office, and thereby obtained more thair fair share of liens. The Supreme Court
rejected the defendants’ first-party reliance argoth-that to recover under RICO for mail
fraud, the plaintiffs must show that they reliedtbe alleged false statements, and because the
false statements were sent to the Treasurer'sééintl never seen by the plaintiffs, the plaintiffs
had no claim under the statute. The Court obserigegerson can be injured ‘by reason of’ a
pattern of mail fraud even if he has not reliedaoy misrepresentationsld. at 649. The Court
held that RICO’s “by reason of” language only regsithe plaintiff to show that the defendant’s
violation was the proximate cause of his injug. at 654. First-party reliance is not an element
of a RICO claim predicated on mail or wire frauddahe plaintiff need not establish first-party
reliance to prevailld. at 661. The Court then found that third-partyamtie—the Treasurer’s
Office relied on the defendants’ misrepresentatiemmd the plaintiffs were thereby injured—was
sufficient to establish proximate causé. at 658. The Court concluded its opinion cautioning
“none of this is to say that a RICO plaintiff whiteged injury ‘by reason of’ a pattern of mail
fraud can prevail without showing thedmeone relied on the defendant’s misrepresentations”
and “the complete absence of reliance may preventptaintiff from establishing proximate
cause.ld. at 658-59 (emphasis in original).

Though the plaintiffs are correct that they are resjuired to show first-party reliance,
the defendants are equally correct that the pféantiust establish proximate cause. The crux of
the disagreement is whether there is a manner adf pwhereby the plaintiffs can establish

classwide proximate cause. Unsurprisingly, thenpilés believe there is such a manner of proof.
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The defendants, on the other hand, believe thatgfaican only make out proximate cause on
an individualized basis—by showing first-party agce on various misrepresentations or parsing
out the economic incentives present when eachiihativ class member signed up to be arf IA.

The plaintiffs seek 23(b)(3) certification on thieedry that because IAs were only
allowed to use the defendants’ marketing materi@legedly replete with fraudulent
misstatement8)when they recruited new IAs, and every class memlgmed the Policies and
Procedures (which contained at least one misstathevhen they became IAs, classwide
reliance can be shown without resort to individiegtimony. Simply put, the plaintiffs’ position
is that because every class member saw at leasbfottee many documents that contained
fraudulent misstatements, classwide reliance cashben. The Court disagrees.

Even assuming that all the defendants’ marketintenads contained misstatements and
omissions, and that 1As were required to adhetbdse materials when recruiting new IAs, it is
not apparent, and could not be determined withadividual testimony, which specific materials
each IA used when recruiting other IAs. Establighproximate cause in this instance would
require each class member to testify or otherwisgige evidence as to which materials he saw,
the misstatements he read or heard, and the ektesg misstatements induced him to become
an IA. Similarly, even assuming the sole identifratstatement in the Policies and Procedures
is actually a misstatement, each IA would still l@guired to provide the counterintuitive

testimony that it was that specific misstatemeat thduced him to become an tA.

8 The plaintiffs have not, indeed could not undesthfacts, claim third-party reliance.

® See generally Docket No. 121, Pls.’ Mot. for Class CertificatidFiRE 1006 Misrepresentations and Omissions
Chart, App. Ill, Ex. 8.

%1d. at 1 29.

1 The notion is counterintuitive because it app#aasthe Policies and Procedures is similar torapleyee

manual in that it spells out the dos and don’tthefposition and articulates the legal relationdigtween Ignite and
the 1A. As such, it would presumably be given otdyhose who have made the decision to becomenidts)sed as
a recruiting device. If these assumptions are crtken the Policies and Procedures could not haee the
catalyst for an IA becoming an IA.
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Equally true, the defendants would be entitledrass-examine each class member on the
substance of his testimony. It is at least posdiid¢ some number of the class members saw
none of the materials or presentations by the diefiets and only signed up to become an IA at
the prodding of a friend or neighbor IA who didtnse those recruitment aids. Furthermore, it
could be the case that some especially entreprahetlass members read the allegedly
fraudulent claims about how easy it was to make egpmmaintained a healthy degree of
skepticism regarding those claims, but became I8setheless because they believed they
(though not necessarily everyone else) would masigraficant amount of money, even if not as
much as advertised. Again, the defenants woulcthb#esl to explore all these areas.

In that vein, this case is similar avid v. Sgnal International, LLC, 2012 U.S. Dist.
LEXIS 114247, at *106-12 (E.D. La. Jan. 3, 2012hefle the plaintiffs, citizens of India,
pursued a market approach theory of reliance wiyefieft-party reliance could be proven by
circumstantial, classwide evidence. They claimeat the class members traveled to the United
States and worked for the defendant under deplradrditions because they were enticed by
the false promise of a green card. The court refe¢he theory because undisputed facts
evidenced many possible reasons any given classretame to the United States to work for
the defendant’

Here, as inDavid, individualized reliance issues as to the pldsitiiknowledge,
motivations and expectations bear heavily on tlexiprate cause analysis, rendering 23(b)(3)

certification unavailable under that theory.

12 For example, the court observed that some ofldss anembers had previously worked in the UnitedeStand
therefore must have understood the temporary nafutte H-2B visas they had been issued, yet tlikyent to
work for the defendanbDavid, 2012 U.S. Dist. LEXIS 114247, at *108-09. Anotlpesssible reason the court noted
was testimony that some of the class members weagd@mant about coming to the United States tlegtwere
willing to do so even though it might mean not igetta green cardd. at 109.
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To the extent the plaintiffs seek 23(b)(3) ceréfion based on a fraud-on-the-market
theory and the common sense inference that 1As dgped into joining a pyramid scheme, the
Court finds that the class can be certified. Altlodhe litany of reasons any individual class
member signed up to become an IA may vary, commeosescompels the conclusion that every
IA believed they were joining a lawful venture. Thhe defendants’ business opportunity is
allegedly an unlawful pyramid scheme in which tlastvmajority of participants are sure to lose
money, gives rise to an inference that the onlgaaahe class members paid the $329 sign-up
fee (and possibly other fees) is because the tataren of the “opportunity” was disguised as
something it was not. As such, establishing proxém@ause would not be an individualized
inquiry; rather, it could be determined as to &k tclass members at once. Because it can
rationally be assumed (at least without any comrtnanvg evidence) that the legality of the Ignite
program was a bedrock assumption of every classbheena showing that the program was
actually a facially illegal pyramid scheme wouldyide the necessary proximate catis€he
defendants’ knowing misrepresentations about therse directly resulted in the losses incurred
by the defrauded class membéts.

The plaintiffs’ theory is not novel. IiNegrete v. Allianz Life Insurance Co. of North
America, the plaintiffs in a RICO class action sought toye causation on a classwide basis on

the theory that reliance on the defendant’s allegesrepresentations is the common sense

13 The concept of proximate cause ensures “a suffigielirect relationship between the defendant’sigful
conduct and the plaintiff's injury.Bridge, 553 U.S. at 657. If the plaintiffs’ allegation®drue, their alleged
injury—the loss of money—is the direct result of thefendants’ fraudsee id. at 658. “It [is] a foreseeable and
natural consequence of [the defendants’] [pyramsidileme” that the vast majority of the unwitting Misuld lose
money.ld.

% To the extent this seems to conflict with the @sweasoning in denying 23(b)(3) certification endhe
plaintiffs’ misrepresentation theory, the Courtem®that the misrepresentation theory rested ofattehat every IA
read or saw at least one of the many misstatentetite defendants’ marketing materials and Poliaigd
Procedures. Whereas here, all the class membepsememed to be relying on the same misrepresentatihat the
Ignite business opportunity was a legal, non-fra@isluventure. In the former scenario, individuakiss would
predominate for the reasons previously statechignlatter scenario, the issue is classwide.
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explanation for class members’ purchasing decisid@8% F.R.D. 590, 611-12 (C.D. Cal. 2012).
The court allowed the plaintiffs to prove classwidBance under that theory, explaining:
“That [the defendant’'s] annuities are allegedly emdr in value and
performance to comparable investment products...gngsto an inference
that consumers decided to purchase the ‘inferioriugties because of the
standardized marketing materials at issue...for titegrwise had no reason to
do so. Consumers are nearly certain to rely on premt (and prominently
marketed) features of a product which they purchpagicularly where there

are not otherwise compelling reasons for purchaaipgoduct that is allegedly
worth less than the purchase price.”

287 F.R.D. at 612.

Similarly, in Peterson v. H & R Block Tax Services, Inc., the court certified the class
under the presumption that the class members rebed the defendant’s alleged
misrepresentations. 174 F.R.D. 78, 84-85 (N.D.1897). The court so concluded because it
found the presumption logical and the allegationghe complaint made reliance apparent. The
plaintiffs alleged that each class member paidgaifscant fee for a service for which no class
member was eligible. The court held that relianes apparent because “it is inconceivable that
the class members would rationally choose to pajee for a service they knew was
unavailable.d.

The central claim in the case before this Courthat the defendants purported to be
offering a potentially lucrative business opportyrfor an initial fee of $329 when in actuality
all that was being offered was a position as a pawan illegal pyramid scheme. It defies
rational thought that the class members would knglyi pay for that “opportunity.” Because

both logical inference and circumstantial evideradw the class members to establish
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proximate cause on a classwide basis, the Cowlts timat common, rather than individual issues,
predominate?

The Court also finds that a class action is theesap method of adjudication of this
controversy. Having carefully reviewed the factlias and substantive law, the Court is
convinced that a class action would promote ecoesrof time and uniform decisions among
similarly situated individuals. The Court also tak®te of the fact that in light of the relatively
small individual claims at issue, relief is unlikef each proposed class member proceeded
individually. See Amchem, 521 U.S. at 616.

For these reasons, the Court finds certificatioteurRule 23(b)(3) to be proper.

D. Class Members Subject to Arbitration

The parties disagree about which IAs are eligible inclusion in the putative class.
Because the Court has certified the class, it s mecessary to resolve this dispute.

I Arbitration Clause asto Fifth Circuit Torres Decision

When this action was first filed, the defendarisdfa motion to dismiss arguingter
alia, that all 1As were subject to the arbitration agnent they entered into with the
defendants® The Court granted the motion, but the Fifth Citeaiversed, finding the agreement
to arbitrate illusory and thus voifee Torres v. SGE Management, 397 F. App’'x 63, 66 (5th Cir.
2010). After remand and as the litigation proceedguite modified its arbitration clause in an

attempt to cure the deficiencies identified by Eagh Circuit. On March 3, 2011, it amended its

!> The Court is unpersuaded by the defendants’ ctintethat calculating damages would require indiaitized
mini-trials, precluding certification. Here, damagee capable of computation by objective stand&earing
Committee v. Exxon Mobil Corp., 461 F.3d 598, 602 (5th Cir. 2006) (“[C]alculatidgmages on an individual basis
will not...preclude class certification...where indiuel damages [can] be determined by reference to a
mathematical or formulaic calculation”) (citatiomited). Furthermore, the pertinent records athéndefendants’
possession. Although the damage calculations awlyige a snapshot in time, that photograph carabernt on the
eve of trial so as to provide the most up-to-dattupe of who has lost money and the exact amotitteoloss.

1% The arbitration agreement is contained in thedrediand Procedures that all 1As signed upon beupiis.
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Policies and Procedures to include the modifiedtratipn agreement, which became effective
April 3, 2011.

The defendants then submitted a motion to amead #mswer to add an affirmative
defense and the motion was granted. The new deietisat all IAs who joined Ignite on or after
the effective date of the new arbitration agreensaeet subject to arbitration and cannot be a
member of this class. Having reviewed the Fifthc@it's opinion inTorres and the amended
arbitration agreement, the Court finds that thdctsicies have been cured. Accordingly, the
class is limited to IAs who joined Ignite beginnidgnuary 1, 2005, through April 2, 2011.

ii. Arbitration Clause asto Eleventh Circuit Betts Decision

In Betts v. SGE Management, the Eleventh Circuit found Ignite’s original aration
agreement (the one the Fifth Circuit found illusand void) to be valid and enforceable. 402 F.
App’x 475 (11th Cir. 2010). Accordingly, it dismess the case and its putative class of 10,000
IAs, all residents of Georgia, and required themsubmit to arbitration if they wished to pursue
their claims. The defendants allege that insteadthef Georgia IAs initiating arbitration
proceedings, the plaintiffs in this action expantiesl scope of the proposed class to include the
Georgia IAs.

The four elements of res judicata are: “(1) thetipa are identical or in privity; (2) the
judgment in the prior action was rendered by a tcofircompetent jurisdiction; (3) the prior
action was concluded by a final judgment on theitsieand (4) the same claim or cause of
action was involved in both actionslest Masters Educational Services, Inc. v. Sngh, 438 F.3d
559, 571 (5th Cir. 2005) (citinBetro-Hunt, L.L.C. v. United Sates, 365 F.3d 385, 395 (5th Cir.
2004). Because the Court is satisfied that alkeleenent of res judicata are met here, the Georgia

IAs are bound by the decisionBetts, and cannot be included in the certified class.
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V. CONCLUSION

For the foregoing reasons, the plaintiffs’ motiéor class certification under Rule
23(b)(2) is DENIED and the motion for class cectiion under Rule 23(b)(3) is GRANTED.
The class will consist of all IAs who joined Ignibe or after January 1, 2005, through April 2,
2011, excluding the IAs subject to the Eleventhcdir opinion inBetts. The Court appoints,
from the law firms Clearman Prebeg LLP and Somr&efsvartz P.C., Scott Clearman, Andrew
Kochanowski and Matthew Prebeg as class counsel.

IT 1SSO ORDERED.

SIGNED on this 18 day of January, 2014.

e S

Kenneth M. Hoyt
United States District Judge
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